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SRTERER] o BIE AR FE Olga Tellis
Flpken o LTS R SRR R 1
E=RER] - Olga Tellis — W K BB
ATE ERSERZRREH TIREFRE - L
0 BRI E ? RSB L
FI9HEE (D (K " ARFEREEN

334-338 B - 3t B ik k933 4 A Timothy Endicott
(2009), AbMINISTRATIVE Law, Oxford University Press,
pp. 228-234. Ml A E R EAL X A AT A LA M
Wednesbury &322 % & 89 M A > 35 4 A Lawrence
Baxter (1984), Administrative Law, Cape Town: Jua &
Co., pp. 306-308.

39 4w Ik & 0k kIR £ Grootboom ¥| T BT A
court considering reasonableness will not equire whether
other more desirable or favourable measures could have
been adopted, or whether public money could have
been better spent. The question would be whether the
measures that have been adopted are reasonable. It is
necessary to recognize that a wide range of possible
measures could be adopted by the state to meet its
obligations. Many of these would meet the requirement
of reasonableness. Once it is shown that the measures do
so, this requirement is met.”  Grootboom at para 41.

40  Grootboom, para 83. IR & Bp <% By 3k Bk ik IR &£
Grootboom #| & F it 7 A R B Wednesbury 7~ & 214
FE LEARBAHIRAEE - 2AREH > R
325206 B o

41  Sandra Liebenberg, supra note 15, pp. 152-153.

42 Mendes, Conrado Hiibner, Neither Dialogue Nor Last
Word — Deliberative Separation of Powers 3 (June 1,
2011). LEcisprUDENCE, Vol. 5, No. 1, pp. 1-40, 2011.
Available at SSRN:http://ssrn.com/abstract=1911852 or
http://dx.doi.org/10.2139/ssrn. 1911852

43  Madhav Khosla, supra note 13, p. 741.

44  Olga Tellis v Bombay Municipal Corporation, (1985) 3
S.C.C. 545.
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H ¥ —HEEE FHITEEE R ENE
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fEEHI BT RN R TREERTE
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b 105 S L8 v R AR
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2 o TR E R 6 14 HH T BURF AR IR E = ¥
Itk BIEN RS B ik e S A T ik SRR 32
HI SR 6 14 AR (conditional rights)
EBE -

Fll FE %5 2 % Madhav Khosla 38 s 5
BRI it G A W] DAk T AR
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EHERS T ESE AMERE - EEAED
BEERBE T DUE B R 3T - BORAT L
15 B % T RE 195 Bh B 58 A IER % 8 B
BE - GRNRELEEREHNREIE
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e R AT R R R RS I i & A A - S ER T BE
ISR ED -

B WERT R FE R AR
el

— BREERR  BEFETEERLEE
R
MBBEBEREL - "TREFR, B

45 Olga Tellis, at 579.

46 Ahmedabad Municipal Corporation v. Nawab Khan.
(1997) 11 S.C.C. 121.

47 Ibid., at 143.
48 Madhav Khosla, supar note 13, pp. 758-763.
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£ Mark Tushnet lRFFF K > " &%
FEERFHENL . (weak-form of judicial
review ) FHEIHA R BIAF A FERES
e RERt & RE SRR EY - B
AR 5 1 Y B9 B A B HE AT i B B AT L
T LA TT R R IR FIR A
PR L - 5 2 R e ) 3 8 B 1 3 ik
A &% & ¥ (finality) - Tushnet 3% % 5%
BAFEE ENE: —F > ERTLE
] 2 % A R 7R JEC B R M R R TS
17> RBATT R EHBEE NG =
H o AR A KR E S SRR
(counter-majoritarian) - & — B 7
FEASE L S REFAOE B | - REHIIHEE -
It Tushnet £ 3R » Wit GHF 2 EE
FIHEF] (substantive rights) - BHEMHE
SEFURERR - fE3IT EAAR &5
AWENEERE » ALGEE SR 5w

BEEREA (No.24) 2023.6
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(reasonable disagreement) * — 75 [
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Tushnet fE LLEBR EERY A E - 3 HIET R T
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Bl 2 fE AMEREE (the Bill of Rights) Y
BB L MERNGEXWEEEE W
BB RS RAR it i R R 75 22 -
I E AT R i s a2
Wojciech Sadurski 73 #7 SR BX R £ k% >
R AR L R R g
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BT 2 B R E E AR BIA R
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FRRIARIRE © 85—« ARBREGGH2 8
RREFRER 5 5~ BUASIPISI R BRI

49 Cass Sunstein (2001), Social and Economic Rights?
Lessons from South Africa, in DESIGNING DEMOCRACY:
WHat Constitutions Do, p. 231, Oxford University
Press.

50 Mark Tushnet (2008), WEak COURTS, STRONG RIGHTS:
JubiciAL REVIEW AND SociaL WELFARE RIGHTS IN

ComPARATIVE CONSTITUTIONAL Law, Princeton University
Press, 227-264.

51 Wojciech Sadurski (2005), RiGHTS BEFORE COURTS:
A STUDY OF CONSTITUTIONAL COURTS IN POSTCOMMUNIST
STATES OF CENTRAL AND EAsTerN EUropE, Dordrecht,
Netherland: Springer.

52 Id., pp. 191-193.
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IRRER] > I AT SE R I T AR B A O ik
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R. Sunstein Bl £ THE CosT OF RIGHTS
(1999) —FH » (AR T ITHI A &
T AT B A RERE AT & A R THE R AR
(I A B AR ) it & A -
AFTRE R A B RURERI (AN 3 2 A A 1 AR
EIERERER]) BT ERITH AR -
MELHAKHL SR EEEEE -
FRILTIER - LB IR AGETTRYF 25 &
A% B EA R BE BRI & R - KRy
Tt & B AKE 1T BB R 2 S EREY
—EAE Ry » #ERT LA BRAS A B A S B e
MBS LUETTRIS & - AT AT

53 Paul Craig, Proportionality, Rationality and Review,
(2010) NEwW ZEALAND Law REVIEW 265.

54 Xenophon Contiades & Alkmene Fotiadou (2012),
Social Rights in the Age of Proportionality: Global
economic crisis and constitutional limitation,
INTERNATIONAL JQURNAL OF CONSTITUTIONAL LAw.

55 1d., pp. 669-670.

56 Stephen Holmes and Cass R. Sunstein (1999), Tue Cost
OF RIGHTS: WHY LIBERTY DEPENDS ON TAXES. New York: W.
W. Norton & Company.
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EtEENERE Dt glEN Rz
FNHER S - EEBEEHEHRARR
% I AHEFE (public character)
NSt S HER] - F R S L REF By &
HER BT - it & RSB B B SSint B
(disadvantaged group) FYFEK » BEELL
AFFIH (public expenditure) ZFRE RS
Wt e R - DURIRE SRy E Rt BRI % -
Holmes 1 Sunstein ¥ 2 INEER & T &
AHEE 1 (politics of inclusion) BIREIR -
R —TEEEEENASNR

BB R RIS
KETERERRTERER - SES N ERERY
HE? BE L ARTEATE BT
AR BLEREE A FEATHEE 2
4 B HFRRZ25EFE) - BE - fERge
- TR FRIF R A B S BR/ LK -
R FIRFTEE " N EIRER - i E
FrE AR 1 > WFE—E T DIHE ERIIE RS -
ANERAE 5 L B AL FI g - SE A HLAI
JRAETTEE » EhE T RELEER © (—)
TEE - BRFERETEBR AR S A DU
il (B LIRS IR ) ATLEE 2 (2)
DB BREERE RS RERATRILEE
R/ NMEETFR ? 26 EHM & EE
FITTEER ? (=) BRELLFIME « SREERH]
ik R E s B T EFRER - 26
CRznlN

HETETEERESR  eEy
FEERFERFREENZEEE - 7RED
=P RS b TE@ B R AR
B TR EEE RS —FERIATRE - 3%

BEEEA (No.24) 2023.6

RN TENZELCRTBRNEES
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PR IRAETLEE 38 ik (BB B LIERE
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FreeiaRmy Tt eng e E BT, (BIHER
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57 1Id., p. 220.
58 Barak 15 A S AHEA] 69 TR ALY ik K BB A
“the higher the social importance of preventing the

marginal harm to the constitutional right at issue and
the higher the probability of such an additional marginal
harm occurring, then the marginal benefit created by
the limiting law — either to the public importance and
more urgent and the probability of its realization should
be higher.” Aharon Barak (2012), PROPORTIONALITY:
CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS, trans. by
Doron Kalir, Cambridge University Press, p. 363.
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