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6 Goal 16 of the UN Sustainable Development Goals:
“Promote peaceful and inclusive societies for sustainable
development, provide access to justice for all and build
effective, accountable and inclusive institutions at all
levels.” Online source: https:/sdgs.un.org/2030agenda

(F&HED 2021 F9A208) °

7 TE AR A& 1993 F 8 1 E % (Interim
Constitution) # 3% (B £ 4 — 40 2 ) (National
Unity and Reconciliation) &) JA & % & & M
B sl Aimdis B4 (Truthand
Reconciliation Commission, TRC) & & & & # o

TAERBRE—BELBR  MABLAREL
F R EREGIERTNRTEAN S RG>
BRI AEFAM REIfPPRAE  BEBEY
AR Ry e~ Ak MR MER e BT
B REARS— - AFEIRGBARF T BT AFE
AR Aot G oy & & F %A A% o | “This Constitution
provides a historic bridge between the past of a deeply
divided society characterised by strife, conflict, untold
suffering and injustice, and a future founded on the
recognition of human rights, democracy and peaceful
co-existence and development opportunities for all
South Africans, irrespective of colour, race, class,
belief or sex. The pursuit of national unity, the well-
being of all South African citizens and peace require
reconciliation between the people of South Africa and
the reconstruction of society.”

8 Ruti Teitel ¥ Transitional Justice % — K /£ & 7% i 1K
Mo R4 BA [RBYHEL) » THRARBEY
LAY RE e mAAEKA THBITRELR] FEE
Lo EBEN THOSHRBEL] » WERFHEAR
B oM THAUELR) FLHEERTHHE
% A Cheng-Yi Huang, Law’s Liberation, Opinio Juris,
September 18" 2020, http://opiniojuris.org/2020/09/18/
transitional-justice-symposium-laws-liberation/ ( # #
#I5ER 2021 F9HA268) °

9 Ruti Teitel, TrRansITIONAL JusTicE, Oxford University
Press, 2002, p. 6.
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1B AMERENS TRETFAE)  BRE
HECEEMH THRNEeER) 898RE > & RIEHTA
433 2 2015 % ° See Jens Meierhenrich and Devin O.
Pendas (eds.), PoLiticaL TrRiALS IN THEORY AND HISTORY,
Cambridge University Press, 2017.

12 Jon Elster, CLosiNG THE Books, Cambridge University
Press, 2004, pp. 88, 90-91.
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14 Lars Vinx, Are There Inherent Limits to Constitutional
Amendment? An analysis of Carl Schmitt’s argument,
in Matilda Arvidsson et al. (eds.), CONSTITUENT POWER:
Law, PopuLar RULE AND Potitics, Edinburgh University
Press, 2020, p. 62.
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AR Ry T BRI RERIEA] . (meta-
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FEEEAT R LASEE - 1987 ERTEET

BRI EENERNG THTRIE R AR -
P EEFNREIEE NS - EE KL
BLTER I EEEE L T eERE -
1T i A P A ek O Bl Py B %+ 12 1993
B RAYER I L - BN E I TE R &
Fakan 5 A &G R (epilogue) - 1 1996
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& AR TR B B AL R R I ek B b
I o R BT - T EIEW
i o o HE R A A SCHE Bl B R LI AR
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REZBEIYFER, » A " RBE
B ERFEB LG REL, o o EHEY
B EOPRE THERBEEE ) RER
"TEHHRFEHRERF, c FM THEHE
T BB 5 SREH e e R AR E) B
BRI BRI N ET R FRMELE

15 st pras T &% 8% 3% 8 B ) 2% 44 Martin Laughlin
2t e 3 B 2 % 89 8L 4 © “Understood as the law relat-
ing to the activity of governing, public law can be
defined as that assemblage of rules, principles, cannons,
maxims, customs, usages, and manners that condition,
sustain, and regulate the activity of governing. These
practices comprise conventions and rules of speech — a
vocabulary and a syntax — which ar being continuously
developed.” See Martin Laughlin, THE IpEa OF PubLIC
Law, Oxford University Press, 2004, p. 155. B 74 [ %
Z %R 89 &% (second-order constitution) ° H 2
Adrian Vermeule £ 3§ 3 [ & & 1F B B K & 4244

(constitutions as risk-management devices) i > #2 2|
Bk B L H =P8R AR (second-order risks) #XE
B o #H74 Vermeule M 5 0 E k& R BS BIR >
T BUE A R R Rl A R K AR F R LT AR - £
—AER AR R ALY AR —EHERIT
B SR H R AR R TR B A
Ao Bk > Vermeule 89 &R ZH —FER 8 & ik o
Adrian Vermeule, THE ConstiTuTioN OF Risk, Cambridge
University Press, 2014, pp.3-5.

16 Cheng-Yi Huang & Yi-Li Lee, Constitutional Courts
and Transitional Justice in South Korea and Taiwan,
in Cheng-Yi Huang (ed.), CONSTITUTIONALIZING
TRANSITIONAL JUSTICE, Routlege, [forthcoming].
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20 FEEAFRBMENEEIH AL B A K%
https://www.judicial.gov.tw/tw/cp-157-22-dfce6-1.html

(HBHER 2021 59 A268) o

Li#lEEA (No.10) 20224

AOFTAT I » FREBIAE B IR A 8 B
HERERE - 00 ERBILIE - BT
pia IR RSN S T HAR R EE B
F o, BEERAIIEGEITE RN REANE
HEAMBERERR L - FREESETE
HRIERS> - WIREFEE 445 5RfERE (1998)
HEMER " HEALBGS WEERER
7 HARBISEEET RS ERLEER
HAHRE L B T ARSI E R
A ARFAAGFD Ao REER
ZHA > FRRRET  EALARE i
BHREIEFHARLE  #HEEREXE
HoHk RRAWATERRIRER
TRGEERAM - o IR 644 G R
(2008) - BHEFEIREE " BEAHIGM:
A RERERGI A S FELE RN
HEL  KIEERE : "T&4 8 b iR Rm
ARFFAE R KB REAARKI
FHREAARERZIAR > Ak ER
AHBERER RERBEFEHZ
e o | BRELFE  KIEEMREE
B " HHRREEFERRF ) EMEAHE |
EEREBEEANA SRR R IAREETH
ARES - Fitrkfg——E5EE - 1
T HEERRENBIGHE - ARTLL
Mt 2 B R ~ it RBUAER - B
REBRFERILH -  EEENEHRANE
T REEHR BB FRE AT
i -

SOh » HERE 753 SO RO B R H %
RIEETESE 436 RfERE (1997) S
RF BABLE B % BURE B B EE HIHIRE
ok THEFFHRMATATEE -

H R E S BBk 7 2 A% m————

BBRRMAHEZ A LA FHERY
KB REE  LAFSLEEHELS
ZREER AEBL XEZFHHK
MEir,  RBREETEBREEREAZL
A BB R KRB ENETE 624 SHE
(2007) EHEH: T XEHMEE
FEFmEREFRALES EAT LE R
FE ARG HARAZERZRL P
FrgxifET AFBEREFARBERANE
FRZFLREEFFHELZEZEN
WA R ABREGBRE KBS F
FEXEFERAZES -, I K
FEMESZE T BERAER T EERBR
HEEMAE ~ B EAMEGE L AUERE - R
RS E RS E T EBE AR BN IEE
M IRHERFEEERETF BERE
BERERRMER - RME AR SRR E
ERE - RKIEEERESHEEEERTH
B Bk R RE R G i & AR 758
TEROERS - BEARBEERZZEIT -

EEEEEBENAE  HEEATW
B RE R FOME I 43 37 B 31 7 o R 5 4
HTHERFEBEERF, » T RE2EKX
EEENEH TEBEE N TESE
(higher law) - & — 75 E B ZEF
HERE BRI - 55— 1 2 5 B
MIBEANEREBRF - & THH
REEBEBFF ) 2R 18 BB I
FHREREE  REEDEM %53
% 4 (common law) KGR 5651 7 3R R
H] (stare decisis) * JEBRZEH L HE
FHEEFRREE  LURAEET "h#E
REIFEE ) BISOK - (EBURHERE » 18

&)
#
%
B
=
j=:)

SRR




4
S

BB

5]
A
Ip3
B
I

i

o iR BB 25

BREEHEN TR ERIETENHIE

( constitution-making without writing
a new constitution) < 35S " EEF A
HIRISARER > R ERE R BOGET
BifE T » DA#ig 328 (incrementalism)
R BERERIERE (BRI ELRE
B " EREEEZRNERERE TH
HERTEARREE - BRUEERBFEE
EiEbE RN A T ERREEAR
e | BBk (materialization) - ##
HrECEEEE, - Bk "THHEEE
BHEE ) fER TECBEEE ) BEKG
855 W BuaT AL R 2 E AR - £
T LU R R EIT REEERE - E
AT BB ARSI A [ A 35 1 B A - 2

2~ HEENEREE RN F
o T HHREREEBRF

— % TIEEHE, B "TERBREE L
M ENREEE
KIEEBFEE 793 BB ES

SER TR NSRS T2

AE ZRMERABE RE BT FER

B k4 0 AP 3 ROB IO A 497% (20

6 A 1B AKHKAT 0 FTHIHLE)

B o BUFAXARTEHERE AR

R4 N REBRRKGTET &S

o BREREERIUFZ ML (I

HEE 30 B3 F32M4 £ 72

R E 5L R)  mAINBRRAY

REBRMES, - THAHARLEH B

HEREA (No.10) 20224

BER S R B s RERK
BE1IEFRRERKE R EM S
AT AR KSR TEE
RERBRXER BETFTEBEBREETE
LERIAZTETRAZHIZILHES R
o RMBRBBEERAMERZIER
By BAEFEFTLES ~ TeaThrt
BN B BRALF RN FRR
HEFHRZBARES - LET76F7 A
14 B8 4545 B 2HHE (F2407
Ei) BREE7 A 15 B ERFR 0 W
F1IEBERRXEENEGH80F4 A 22
B Z3H@@EEEEME 0 L RRE
GEEEZR  RA 30 BEKS 25
BRAFHARSFS A1 B&E BXR
RO FOGREERHAS - 17 -

EWIEKEE S —RERMIE 1945
F£E 1991 F 2 EEHRIGINE - B
RKIEEERLL T BER 4 BB S

21 ERERAERINCBETHGEXAIGHIE
645 T RAE G (civil society) E4hRE B 8GN S 44 o
See Jiunn-rong Yeh, THE ConsTITUTION OF TAIWAN: A
CONTEXTUAL ANALYSIS, Hart Publishing, 2016, p. 244. X
AR E ThEZH EEBLREE [ ]EKE
B E AR 1947 FETATRYE LB LE -
WABERTERBELALFCAAERB T HE —
BeyeBut ik BREERENZHK > 820 FH
FEH R EEEAEGTHERmiEE WTHE 6
Bty o) 2 RIAAEHREARMERL RKTA
itk B TEE&Z) ~201558 A 133F ©

22 ARARE, TH#AFEZFIRIRIFUGAE
HEEmE CRAKEAABRESARAER
(nation-building) #HH o HABUERELH S
B B AR s P B B PRRLR
wEE S EHEATEEES G ARRE LA (civic
nationalism) #3t & o | 2 RLERA > HEEHES
S —d e & A E B X8G40 B s ot
K¥ > $HHEHE 201657 A >201 & °

23 ABRABEBFFRINVEBRERELGTAR
10~11~12-°

g#:xEA (No.10) 2022.4

s N RAEFBEET - D IERE
ERIETE - * RE=+/VEDL B
BERIEIE B - RIEEHLL T IR F
2, SR - BIANSE 272 SEAERE TR E E
t+~FEATAREESEHEMRRE
Bk REMME=ZT4F HREs
Bk, CBAT7TRBE T A B RRAE
FRE FARRZIERLT  EFEEH
MM BRERNEBEATIEZIR, ~F
567 BRIERE T & BN g B HRAL B A R R
B FRAFEFTRHAZBEAREH B
A A RMEA AR FE B 8P 0 R 7T
B B @wE, o BEREIERERL - 28 558 9%
fERE T b B B AL A AR R R
%o BREH A REY & HIEFRE
EST5 R Ta s ey iR T
Foa B K& Bk A, & 5O F 5L A PT 5 #
MR FEE -, o

BeR TIEH / Rk, FOTIEE S
& DU PR (& BIRRHE @ KB WK H %
S o WA DA ERERIE B Ry R &1 57
BEHEE DWW » PIAKEE TS 567 9%
fERE R RSO TR T R ELT HATED BE 3
FIREHIRE | 58 I E BRBEER TR LR
BRRCHBEREE - S ABERE
LA s THe B RIRANIEF R 0 bk
BZHRE TR FERARE Z AR
M o HHILTIAD > JEH RFHAR LB Hl %
AR SRR R ARECR R -

TEREA R TIRHEHE ) MIEE
A CUFEH P Y 35 S SR I 5 18 1 1949
FLURHE R BOAKTIAIREE - (HESEE AR
FMRE R BN EE - WARBE TR

s A S R B SR R SE R B E - 1T H
BERNEEAR RN EHGERENE
- Bk - 8 T EREEE D AR
B R EE ARy " HISMREE -
i AR IRE BRAY R REELE - & 40
RERREMZBEEN "EHREER
BFe ) BN TR PEE &S RE - e
Fek TR EREE ) FMIERRERRER
EASEIR B ER T HISMIRRE o 2kER - T
EEAARE ERER - KL - RKEEE
FE 261 SRIEEERIRE TS 783 BERRE -
BEHIY 1949-1991 318 B sk By # & 14 5
T EER T HERE  (paradigm
shift) o KIEEFERETEE 261 SREBEEE
567 SRfEREZIE - FRREEREL T IEH AR
PRE M R RIAIA RE TR - R _EHER
RTREIERE > BRI - HEEES
s MR EsGEE " BRI, - A5
ARMEE > FFEEBERTFA T HISMR
REL o R - BEFEE 567 SRR &2l
REHIER - 4B R T
BAEEIRT  FTRHEGRMBEZ
AMEARIE | TARIGH B R REHIGIRRE
EEE B AR - HE T & R T Y
IEEE -

BRI TEEFE 793 9REE - KIEE
Eih T HHREBRBRT 5 AOESE - kg
i 1949 2] 1991 - [FRIHRIEHE S TIRRE -
EMRE " THBEREFET ERM LA

24 BFENH HARESLTRER  FT LR
REMBREERY | - BFE261E TE—EF
R RERAGEREE > BEREBETREH > B4
R BGE M TR IR )

R

.
B
B
B




i e 4

S
i
B
B
74
2

B

gt

pomrmmes B R EERREZ AT

FTHBERHE X BHEL WA KRR
R E EwaiTmE R EEMH > FA
EE LS, "HERERIEEAN
# o XAFETHIME RE > BEHBE
% NERERES  ABXEEHEEE
TRAEAERBMREEBRKAF BRI
X BERIARRFHE - LT AA
RAmké BRAENE  BHYREEH
FHRERTFE R FKRE | o RKIEE
BT AR EE » IR E
SRR A AR EE - EKER
HEERERN TIIEEE ) (BREER
IR HETIEER) ¥ - REZ » BF
B 793 BEFTERANAY T E BRI L (party-
state system ) ifiJF B AL R RS
e MeEEREHREEBRRFE T
EEEESS - (BT 793 Rk
BFE 261 BREREFT IR EEESR R~ —
B -
T HETEEIENERELRIE?
AKEEBREERES  DEHRTE
Rk e i S R 8% e 1 e Bl R L Y BT
fTREE > BN THEIEEE L (judicial
facts) BB GERMERE? — ik
Bk BEL RN RS HAINE - &
rhi B Y 2= B2 BN B R EA IR RIRY
8 - KIEEELARARN " EBEH %
& FEREU THEHREEBRKF . T
LISFEREEN "TREEE, » HEH
BT EENSTERES - Eikd
BE -t HEERREEENAERE oF
£ 1949-1990 FF 2 » BN —EH KW
B IR EREEET - H

aE@ A (No.10) 2022.4

B BHENEEEHENETEERE  BF
M+ ERRE R ERNEEEE
M AE AR R R T R
T IR AR wEME - FEERMTENR
Hokry THE )  AENFEE TR

(interpretation) REH - AIRBEHREHK
BB R ELEL - SRR TR BV ST SEER
EMEEHEEN—EEE T EE TR T #
B, RSP E SR TENEE ) B
AR T FH , R - ETER
BEAFFRHERET » FTReg 280
AEE TREEEE, -

& %1 FE 50 A ST AN BUIR R T R BR 1%

Ex B &= & (the Council of the Europ-
ean Union) 7E 2008 - & i Framework
Decision on Combating Certain
Forms and Expressions of Racism and
Zenophobia by Means of Criminal
Law » EREGEREK " AFME - 38
B B SR ST B R E B R - R~ R
o MG ERIERETD E BRVEFIE TR E
W BEARNEREFURERT TR
FaLAFFIE] - *° fEZ R Ei » Nk T 518

25 MALEFFARALRESNOANFH TULE
FEAL HFERFE? —RREERETH SURM
BIFTRLERREEFE T FHIRE
BHF > 182007 F9 A 0 1-44 B o LI >
Ay (k) FF: RAFTEMHZFERLRE
TR A CRIET S S84 T > S KESWE
37 %2 22008 6 A »233-282 H °

26 J& 3 : “[plublicly condoning, denying or grossly trivial-
izing crimes of genocide, crimes against humanity
and war crimes as defined in Articles 6, 7, and 8 of the
Statutes of the International Criminal Court, ...... [and]
the crimes defined in Article 6 of the Charter of the
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